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The PET I TION of Provoſt Job Robertfen 


of Pitmillan, Merchant i in Aberdeen. = 


HE Petitioner, Provoſt Rollgez/on, was in uſe, for a 

great many Years, to deal Hick the Reſpondent's de- 

ceaſed Huſband, with reſpe#to the Diſpoſal of his 

— Farm-bear; and they alußſes agreed ſo well, that 

they never had any Diſputes. The N Rioner commonly ſold 

him the Bear delivered by his Tenants; and the Defunct, on 
the other hand, regularly paid him thE Kip ulated Price. 

Thus they continued to deal togetheß 1 after Harveſt 1756, 
when they entered upon a Treaty with "reſpect to the Petitioner's 
Farm-bear of that Crop. The current Prices, it ſeems, were 
not then ſertled : But ſuch was the Confidence the Reſpondent's * 
Huſband had in the Petitioner, that he agreed to take his whole 
F arm-bear of that — and refer "I Price to be ſettled by the 
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Petitioner himſelf, when the current Price of the Country ſnould 
be known. In this Manner the Bargain was concluded, in 


preſence of Ninian Fohnſton, the Defunct's Brother; who, by 


his Conceſſion, was to get a Part of the Bear at the ſame Rate. 
In purſuance of this Contract, the Petitioner delivered to 
William Johiſton, py different Parcels, between the Time of | 


concluding the Baäfgain and the Middle of December following, 
18 Bolls and I Firlot, beſides what he delivered to Ninias : 


and the whole Quantity ought, according to Cuſtom, to 33 
been delivered about that Time; when the higheſt current Price 


of the Country was L. Io Scors per Boll. 


William Fohnſton happened, however, unfortunately to fall 
ill, and died on the 23d of December 1756. That ſame Day, 
which was a Saturday, his Brother Ninian waited upon the Pe- 
titioner, to deſire of him to complete the Delivery of his Farm- 


bear to the Reſpondent, the Defunct's Executor, by whom his 
Buſineſs was, at leaſt for ſome Time, to be continued. The 


Petitioner demurred, as to the Reſpondent's Title and Situation; 


bur without making any poſitive Requiſition of Caution or Se- 


curity, or even declaring his Willingneſs to accept of it when 


propoſed ; he, on the Monday Morning following, cauſed the 
whole Remainder of his Farm, being 34 Bolls, to be delivered 
to the Diſtilling Company at Aberdeen, of which he himſelf was 
a Partner. This laſt Fact has been ſtared, on the Part of the 
Reſpondent, from the Beginning of the preſent Litigation, and 
never once controverted by the Petitioner; as indeed it was no- 
torious. 

The Reſpondent thought this Proceeding very harſh, to a 
Woman in her Situation. But as the Petitioner was a Gentle- 
man of good Character, and had, in his former Tranſactions, 


always behaved diſcreetly towards her Huſband and her, ſhe 


never doubted, but he would either procure her other Victual 


at the ſame Price, or at leaſt make up any Loſs ſhe might even- 


tually ſuſtain, through Tm en to be obliged to buy at an 


advanced Rate. 8 
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The Reſpondent, as obſerved, continued her Huſband's Bu- 
ſineſs, and, for that Purpoſe, kept Poſſeſſion of his Malting 
Houſes and Utenſils, and retained his Servants. In Januar 
1757. being recently after his Death, ſhe was decerned Execu- 
tor to him: Rut in a few Weeks more, to wit, ſoon after Can- 
dlemas, the Prices of Grain unexpectedly roſe; and thoſe who 
happened to have ſmall Parcels of Bear ſtill on hand, demanded, 
and got L. 12 per Boll. The Bear which had been in her 
Huſband's Cuſtody at his Death, had ſerved the Reſpondent 
till that Time; but on its running out, ſhe was obliged to pay 
that advanced Price of L. 12 for what ſhe afterwards purchaſed : 
So that ſhe was clearly a Loſer by the Petitioner's not Delivery 
of the 34 Bolls, at the Rate of L. 2 per Boll, making, in all, 
L. 68 Scots. 

Some time thereafter the Petitioner brought a Proceſs againſt 
the Reſpondent, as repreſenting her Huſband, before the Magi- 
ſtrates of Aberdeen, for Payment of the 18 Polls 1 Firlot, deli- 
vered to him; and alſo againſt Ninian Johnſton, for the Price of 
12 Bolls 3 F irlots of the ſame Crop, at the Rate of L. 10 Scors 


per Boll. The Reſpondent there claimed a Deduction of the 


foreſaid L. 68 Scors as Damages for the Non- delivery of the 34 
Bolls. The Bailies, in reſpect ſhe had not produced any active 
Title in her Perſon for claiming the ſaid Damages, and that the 
ſaid Claim was not liquidated! in order to found Compenſation, 
decerned againſt her, in terms of the Libel ; © reſerving to her 
« to inſiſt againſt the Purſuer for any Claim of Damages, on 
“account of the not delivery of the Remainder of the ſaid 
« Bear, as accords.” 

In purſuance of this Reſervation, the Reſpondent brought 
her Action againſt the Petitioner, before the Sheriff of Aberdeen, 
for Payment of the ſaid L. 68 Scott. The Petitioner compear- 
ed, and proponed the Defence now inſiſted on; and the requiſite 
Proof was thereupon adduced. Upon adviſing the whole Pro- 
ceſs, the Sheriff-depute found, That the Defender had not 
locus pænitentiæ upon the Death of the Purſuer's Huſband, "= 

that 
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c that he was bound to deliver his Remainder of the Bear, 
* Cropt 1756, then undelivered, to the Perſon having Right 
ce thereto: Found it proven, that 34 Bolls were not delivered, 
« and that the Purſuer paid 20 5. Sterling for the Bear ſhe 
„bought after the Death of her Huſband ; therefore found the 
% Nefender liable in L. 68 Scors of Damages, and decerned 
* therefor, and for the Expence of extracting, (being 197. 
« Sterling. )” 

Of this Decreet the Petitioner having obtained Suſpenſion, - 
the Lord Edzefield Ordinary has, by two conſecutive Interlocu- 
tors, moſt juſtly found the Letters orderly proceeded, and Ex- 
pences due. The Petitioner reclaims; and theſe Anſwers are 
humbly offered to his Petition. Y 

The Petitioner introduces his Argument by an Apology for 
maintaining this Litigation with a Widow-woman for a Trifle 
of L. 68 Kort, by pretending, that the Judgment given implies 
a Breach of Faith or Contract on his Part. The Reſpondent » 
apprehends, that this either proceeds from the Ingenuity of his 
learned Counſel, or his own entertaining a miſtaken Notion of 
Honour. As he is a gentleman of a very good Character, it 
could be no Reproach to him to have at firſt miſapprehended 
the Obligations he came under. It is however much leſs com- 
mendable to perſiſt now in juſtifying that Miſtake, than it 
would be to acquielce in a Sentence, giving that IN to 
a poor Woman, which is juſtly due. 

The Petitioner's Argument ſeems to reſolve into an Objection, 
1/2, To the Validity of the Contract of Sale; and, 2d4ly, To the 
aſcertaining Damages through Breach of it. 

With relpect to the Validity of the Contract, it is in vain for 
the Petitioner to quote Texts of the Civil Law for proving the 
Nullity of ſuch a Bargain, where the Power of aſcertaining the, 
Price is left to either the Buyer or the Seller. Whatever may 
have been the Rules or Opinions of the Civilians in that reſpect, 
it is certain, that ſuch a Contract is good by the Law of Scor- 


land. Nor was there here any Place for the Seller's reſiling, the 
'Terms 
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Terms of the Bargain are explicitly aſcertained ; and particu- 
larly, it is proved, that the Petitioner ſold the Defender his 
whole Farm-bear of that Crop. In the Libel which the Peri- 


tioner raiſed againſt the Reſpondent before the Magiſtrates of 


Aberdeen, his Words are: That about the End of the Month 
« of November laſt bypaſt, the Purſuer fold e Farm-bear of the 


« Lands of Pitmillan for Crop 1756, to William and Ninian 
« Tohnſtons Maltmen in Aberdeen, deliverable how ſoon the ſame 
Could be got ready by the Tenants, . the Price to be at the Pur- 


** fuer's own making, payable at /hirſunday 1757; and that 
„ the Purſuer, in conſequence of the above Bargain, did de- 
« liver,” Oc. Hence it is plain, that as a complete Bargain 
was concluded for the whole Crop, and Part delivered according- 
ly, Matters were no longer entire; and conſequently there could 
be no locus penitentie to the Petitioner upon the ſupervenient 
Death of William Fohnſton. Such Accident could not diſcharge 


his Repreſentatives of his Obligation to make good the Con- 


tract, by receiving the Grain, and paying the Price; nor liberate 
the Seller from his counter Obligation to deliver the Grain to 
them. 

Your Lordſhips will obſerve, that there was nothing left in 
arbitrio of the Seller but the aſcertaining the Price; for the 
Quantity ſold and the Term of Delivery were expreſsly ſettled, 
and could have been proved by the Oath of either Party on 


the Reference of the other, independent of Ninian Johmſton's 


Evidence, who was preſent at making the Bargain. The Peti- 
tioner could not arbitrarily exerce that Power of ſettling the 


Price, fo as either to void the Contract, or commit Extortion. 


on the Buyer; and had he attempted to do ſo, your Lordſhips, 
or any Court of Juſtice, would have made a proper Reſtriction 


ſecundum arbitrium boni viri. 


Neither is it material for the Petitioner to pretend, that he 
had no Temptation in point of Intereſt to reſile. The Law 


does not conſider the Benefit ariſing to the Reſiler, but the Da- 


mage done to the other Party by the Breach of a mutual Con- 
tract. 
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tract. At the ſame Time, as it appears the Petitioner imme- | 


diately delivered the Bear to his own Partners in the Diſtillery, 
it cannot be preſumed he had no Advantage from ſo doing. 
Again, As to the Reſpondent's alledged Acquieſcence in the 
not Delivery, the contrary is manifeſt. The Petitioner has ac- 
knowledged on Oath, that immediately on her Huſband's Death, 
her Brother-in-law demanded Delivery, and was refuſed it. Be- 
ſides, it has been all along aſſerted, and not denied, that Ninian 
Fohnſton, on that Occaſion, offered the Petitioner, in preſence of 
his the Petitioner's Son, to find good Security for rhe Price; and 
his Son adviſed him to deliver the Bear to the Widow. Ir was 
unneceſlary, therefore, for the Reſpondent to make any further 


Demand, or to bring a Proceſs directly againſt the Petitioner 


for Damages; eſpecially as ſhe had the Price of the delivered 
Bear in her Hands, which afforded ſufficient Security for ſuch 
Reparation : And accordingly, ſo ſoon as he demanded Pay- 

ment, ſhe inſiſted on his Breach of Contract. But moreover, 

although the Reſpondent had made no Requiſition, it was {till 
incumbent on the Petitioner to have made a regular Offer of 
the Grain to the Reſpondent, on her finding ſufficient Security 
for the Price, eſpecially as he well knew that the Defunct died 
in good Circumſtances, that the Reſpondent repreſented him, 

and that ſhe continued his Buſineſs for Behoof of his Family. 

He does not pretend, however, that he made any direct Demand 
of ſuch Security, much leſs any Offer on condition of its being 
found. And as he, the ſecond Day after her Huſband's Death, 

applied the Grain to another Purpoſe, he became, both in Law 
and Equity, liable in any Damage the Reſpondent might there- 
by ſuſtain. 

The only Queſtion therefore ſeems to be, What is the proper 
Method of aſcertaining the Damage incurred ? 

The Sheriff has determined this Matter upon a rational F oot- 
ing, by aſcertaining the Damage incurred to be the additional 
Price, which, it is proved, the Reſpondent paid for the Bear 
ſhe was under a Neceſſity of ſubſtituting in place of what the 

Petitioner 
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Petitioner ſhould have delivered. The Payment of this ad- 


vanced Price was not a remote or accidental, but an immediate 


conſequential Damage, occaſioned by the Petitioner's Breach of 
Contract. She could not carry on her Buſineſs. without being 
ſupplied with Grain; and had the Petitioner made good his 
Bargain, ſhe would not have had Occaſion to have bought from 
others. tit | 13114 | 

To this it is no good Objection, That the Reſpondent might, 
for ſome Time after her Huſband's Death, have bought Bear at 
the Petitioner's Price of L. 10 Scozg, Your Lordſhips will ob- 
ſerve, that her Huſband died in the End of December; and in 
the Beginning of February following, or ſoon after Candlemas, 
the Price is proved to have riſen L. 2. per Boll, and did not 


fall again that Seaſon. A conſiderable Part of the 18 Bolls had 


been delivered. by the Petitioner a few Days before her Huſband 
died, which was ſufficient to ſerve her for five or fix Weeks; and 


it is not pretended that ſhe could poſſibly foreſee the Riſe of the 


Price that happened fo ſoon after. Had any extraordinary 
Length of Time intervened between her Huſband's Death and 
her making ſuch Purchaſe, or the Riſe of the Price, there 
might indeed have been ſome Shadow of Colour for the Peti- 
tioner's Objection ; but as no more than four or five Weeks 


elapſed, it would be extremely hard, to charge the ſupervening 


Loſs upon the Reſpondent, when it was evidently occaſioned by 
the Petitioner's Breach of Contract. The Reſpondent's Claim 


is only damnum cvitare through his Default; which is therefore 


highly equitable and juſt. | 4 

The Authorities appealed to from the Civil Law on this 
Point, do not at all conclude againſt the Reſpondent; as they 
do not fix the preciſe Length of Time that is ſufficient to bar 
ſuch an Action; which, indeed, muſt always depend on the 
particular Circumſtances of the Caſe. As to the Example there 
decided, That the Buyer, whoſe Slaves ſtarve for Want of the 
Victual which ought to have been delivered, cannot charge 
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fuch Loſs on the Seller; it is foreign to the preſeat Caſe. The 
Reſpondent is neither inſiſting for the Loſs of Cattle which 
ought to have been fed with the Petitioner's Grain, nor of her 
Buſineſs, which confeſfedly ſuffered by the Want of it; but only 
for the additional Price ſhe recently was obliged to pay, through 
the-not Delivery of what ſhe was intitled to have received. 

As to the other Branch of the Petitioner's Argument, That 
no Loſs could be incurred through not Delivery, becauſe he 
might have charged any Price, or at leaſt the higheſt Price of 
the Seaſon ; it is equally fallacious, and has been in Part al- 
ready obviated. The Caſes which his learned Counſel puts, are 
alſo evidently wide of the preſent Point. 

Equity will not ſuffer any Party to commit Extortion and 
Injuſtice in the Exerciſe of ſuch a Faculty, in a mutual Con- 
tract. If the Contract is valid, and at the ſame Time any 
Conditions of it indefinite or arbitrary, theſe Conditions mult 
be ſettled on equitable Principles. The Seller, therefore, cannot 
demand an extravagant Price ; becauſe that would have the Ef- 
fect of voiding the Contract, rebus non integris. Your Lord- 
ſhips would, in ſuch a Caſe, interpoſe, and do ample Juſtice to 
both Parties. Here it might be reaſonable ro confi der, what 
Price the Seller could rationally expect at the Time of the Bar- 
gain, had he then fold his Goods to another. But as, in this 
Caſe, it appears, the ſettling the Price was deferred, in reſpect 
that the current Rate of the Country was not then poſitively 
known, the Period for aſcertaining it may be properly deferred 
to that of the Delivery. Now, your Lordſhips will obſerve, 
that Part of the Bear was actually delivered, and the whole in 
Readineſs for Delivery, before the End of December ; ;, which is 
the uſual Time when the Tenants in that Country bring in their 
Farm-victual. Ar that Time, the current Price is agreed to 
have been L. 10 Scots; and had the Petitioner then demanded 
ready Money, or Security for the Price, he could have aſked 


no more. And accordingly, he himſelf has charged what was. 
delivered 
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delivered at that Rate. How then can he pretend to have any 


Right of taking Advantage of the unforeſeen Riſe that hap- 
pened at a conſiderable Diſtance from that Period? In ſhort, 
this Queſtion muſt be now conſidered entirely as reſpecting the 
Period of Delivery, which fixes L. 10 as the Petitioner's Price. 

To conclude : As it is proved and admitted, that a Contract 
was regularly made for the Sale of the whole of the Petition- 
er's Bear of that Crop 1756; as the Petitioner accordingly de- 
livered a Part of it to the Reſpondent's Huſband, and the 
whole ought to have been delivered about the Time of his 
Death; the Reſpondent apprehends it clear, that the Petition- 
er could not reſile, without repairing ſuch Damage as he might 
thereby occaſion to the Buyer's Repreſentatives. The Price 
fixed at that Period was L. ro, and by the Petitioner's reſiling, 
ſhe was obliged to pay L. 12: Therefore, by the Rules of Law 


and Equity, he ought to repair her Loſs, amounting to this 


Trifle of L. 68 Scozs. And as he has nevertheleſs put the Wi- 


dow to the Charge of maintaining an expenſive Litigation, for 


Recovery of that ſmall Sum, adequate Reparation cannot be 
given her by this Petitioner, a Gentleman of opulent Fortune, 
unleſs he likewiſe reimburſe that Expence which he has unne- 
ceſſarily occaſioned. 


In reſpect whereof, &c. | 
' DAV. RAE. 
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